Every action taken by the court and Jenkins suggest there was no confusion
that he was the named defendant in the indictment charging him with continuous
trafficking of persons. The indictment returned by the grand jury and presented to
the district court was constitutionally adequate. Any objection to the indictment’s
failure to include Jenkins name in the formal charging language should have been
made prior to the commencement of trial. TEX. CODE OF CRIM. PROC. ANN. arts.
1.14(b); 21.02. No objection was made and therefore error is waived. TEX. R.
Aprp. P. 33.1. However, only after the jury was sworn and the majority of the
State’s case was presented did he object. Jenkins engaged in, and the lower court

condoned the very practice the amendments sought to abolish.
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PRAYER
The State prays that this Honorable Court grant this petition because the
court of appeals decided an important question of state law in a way that conflicts
with the applicable decisions of this Court and decided an important question of

state law that has not been settled by this Court. TEX. R. App. P. 66.3.

Respectfully submitted,

NICHOLAS “Nico” LAHOOD
Criminal District Attorney
Bexar County, Texas

/s/ Laura E. Durbin

LAURA E. DURBIN

Assistant Criminal District Attorney
Bexar County, Texas

101 West Nueva, 7" Floor

San Antonio, Texas 78204

(210) 335-2411
laura.durbin@bexar.org

State Bar No. 24068556

(On Appeal)

Attorneys for the State
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CERTIFICATE OF COMPLIANCE AND SERVICE

I, Laura E. Durbin, hereby certify that the total number of words in this
petition is 2,050. | also certify that a true and correct copy of this petition for
discretionary review was emailed to Debra Parker, at Debraparkerlaw@gmail.com,
counsel for Deondre Jenkins and to Stacey Soule, State Prosecuting Attorney, at

Stacey.Soule@SPA .texas.gov, on this the 19" day of January, 2018.

/s/Laura E. Durbin

Laura E. Durbin
Assistant Criminal District Attorney

Attorney for the State
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Ffourth Court of Appeals

San Antonio, Texas
OPINION
No. 04-17-00114-CR

Deondre Javqueen JENKINS,
Appellant

V.

The STATE of Texas,
Appellee

From the 186th Judicial District Court, Bexar County, Texas
Trial Court No. 2014CR8396
Honorable W.C. Kirkendall, Judge Presiding*

Opinion by:  Karen Angelini, Justice
Sitting: Karen Angelini, Justice

Rebeca C. Martinez, Justice

Patricia O. Alvarez, Justice
Delivered and Filed: December 20, 2017
REVERSED AND REMANDED

In this appeal, we are presented with this issue: does a charging instrument that does not

identify the defendant by name, but which is preceded by a caption that does identify the defendant
by name, meet the jurisdictional requirement that a charging instrument name a “person” as set
forth in article V, 8 12(b) of the Texas Constitution? Because we conclude that it does not, we hold

that the charging instrument in this case did not vest the trial court with jurisdiction. Therefore,

Appellant Deondre Javqueen Jenkins’s conviction is void.

! Sitting by assignment
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BACKGROUND
In September 2014, Deondre Javqueen Jenkins was charged with one count of continuous

trafficking of persons:

NS P, L0

JN #: 1573311-1

CLERK’S ORIGINAL FILED
Address: 2469N N 37TH ST, MILWAUKEE, W1 53210-3045 oCLOCK__ M
|
Compiainant: | EDTED..
Cobetondanta: e CSIRCTLER.
ST i

Offense Code/Charge: Continuous Trafficking of Persons—25-Life iy{-fé‘f—tw f ytn’?‘ﬁ;f’f-i&é 3

DEPUTY
GJ: 572027 PH Court:
Court #: /Lo SD#10063¢1  Cause#:p ] 4 CR 83 86

Witness: State's Attorney

TRUE BILL OF INDICTMENT

IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS, the Grand Jury of Bexar County, State of
Texas, duly organized, empanelled and sworn as such at the September term, A.D., 2014, of the | 86
Judicial District Court of said County, in said Court, at said term, do present in and to said Court that in the
County and State aforesaid, and anterior to the presentment of this indictment:

Count | 2
on or about the 15th day of February, 2012, through the 15th day of December, 2013, a period of thirty days or
more in duration, in Bexar County, Texas, the defendant engaged two or more times in conduct that constitutes .
an offense under Section 20A.02—Trafficking of Persons against || =" I - t =

1. The defendant knowingly trafficked m and through force, fraud or coercion, caused [N
to engage in conduct prohibited by Section 43.02—-Prostitution; and

* 2. The defendant knowingly received a benefit from participating in a venture that involved trafficking
and through force, fraud and coercion caused her to engage in conduct prohibited by Section 43.02--
rostitution; and

" 3. The defendant knowingly trafficked * a child, and by any means caused [ io
engage in or become the victim of conduct prohibited by Section 43.05—~Compeiling Prostitution; and

™4, The defendant knowingly received a benefit from participating in a venture that invalved trafficking
. @ child, and by any means caused * to engage in or become the victim of condu
prohibited by Section 43.05--Compeliing Prostitution:

AGAINST THE PEACE AND DIGNITY OF THE STATE.

INDICTMENT - CLERK’S ORIGINAL
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After a jury trial, Jenkins was found guilty and sentenced to twenty-five years of
imprisonment. On appeal, he argues the trial court did not have jurisdiction over his case because
the charging instrument was fatally defective. According to Jenkins, the charging instrument failed
to conform to the Texas Constitution’s definition of an indictment because it did not name *“a
person.” Jenkins did not move to quash or dismiss the indictment before trial commenced. On the
second day of trial, Jenkins argued that the charging instrument was fatally defective under the
Texas Constitution because it did not charge “a person.” Jenkins’s motion to dismiss the case was
denied by the trial court. Jenkins appeals.

STANDARD OF REVIEW

The sufficiency of an indictment is a question of law and is reviewed de novo. Smith v.
State, 297 S.W.3d 260, 267 (Tex. Crim. App. 2009); State v. Moff, 154 S.W.3d 599, 601 (Tex.
Crim. App. 2004).

DiscussION

The Texas Constitution guarantees to defendants the right to indictment by a grand jury for
all felony offenses. See TEx. CONST. art. 1, § 10 (providing that in all criminal prosecutions the
accused “shall have the right to demand the nature and cause of the accusation against him, and to
have a copy thereof” and that in felony cases, “no person shall be held to answer for a criminal
offense, unless on an indictment of a grand jury”). “An indictment serves two functions.” Cook v.
State, 902 S.W.2d 471, 475 (Tex. Crim. App. 1995). “First, it provides notice of the offense in
order to allow a defendant to prepare a defense.” Id. “Second, an indictment serves a jurisdictional
function.” 1d. “The filing of an indictment is essential to vest the trial court with jurisdiction over
a felony offense.” Id. Article V, section 12(b) of the Texas Constitution provides that jurisdiction

vests only upon the filing of a valid indictment:
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An indictment is a written instrument presented to a court by a grand jury charging

a person with the commission of an offense. An information is a written instrument

presented to a court by an attorney for the State charging a person with the

commission of an offense. The practice and procedures relating to the use of

indictments and informations, including their contents, amendment, sufficiency,

and requisites, are provided by law. The presentment of an indictment or

information to a court invests the court with jurisdiction of the cause.
TEX. CONST. art. V, 8 12(b) (emphasis added); see Cook, 902 S.W.3d at 476. According to Jenkins,
the charging instrument in this case does not comply with article V, § 12(b) of the Texas
Constitution because it does not charge “a person.” He argues that it is therefore not an indictment
pursuant to the Texas Constitution and did not confer jurisdiction on the trial court. The State
responds that Jenkins waived this defect pursuant to article 1.14 of the Texas Code of Criminal
Procedure because he did not object to the defect before commencement of trial.

I History of Defective Charging Instruments

A. Defective Charging Instruments Before 1985

Before 1985, the court of criminal appeals used “the terms “substance defect,” “fundamental
error,” and ‘fatally defective’ interchangeably when addressing unpreserved errors in charging
instruments that could be raised for the first time on appeal.” See Smith v. State, 309 S.W.3d 10,
16 (Tex. Crim. App. 2010). The court “called substance defects ‘fundamental error’ because a
charging instrument with a substance defect deprived the trial court of jurisdiction” and a
“conviction based on such a charging instrument was void.” Id. at 16-17; see Gengnagel v. State,
748 S.W.2d 227, 229 (Tex. Crim. App. 1988); Ex parte Cannon, 546 S.W.2d 266, 268 (Tex. Crim.
App. 1976).

B. 1985 Constitutional Amendment and Reform Legislation

In 1985, frustrated over the ability of a defendant to raise substantive defects in an

indictment for the first time on appeal, the 69th Legislature proposed, and the voters approved, an
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Defendant: DEONDRE J JENKINS Hll"

I

IN #: 1573311-1 .
CLERK’S ORIGINAL FILED
Address: 2489N N 37TH ST, MILWAUKEE, WI 53210-3045 | oclock____ M
i
Complainant: GIONNA S SMITH/BRIANNA HOWARD DEEJA ng%ffﬁEY
CoDefendants: | [
$81184 L 7 5

Offense Code/Charge: Continuous Trafficking of Persons—25-Life |'€/’f! v tf%&é g

DEPUTY
GJ: 572027 PH Court:
Court #: /§p SID#1008391  Cause#:p314 CR 83 96

- Witness: State’s Attorney

TRUE BILL OF INDICTMENT

IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS, the Grand Jury of Bexar County, State of
Texas, duly organized, empanelled and sworn as such at the September term, A.D., 2014, of the f 8(9
Judicial District Court of said County, in said Court, at said term, do present in and to said Court that in the
County and State aforesaid, and anterior to the presentment of this indictment:

Count |
on or about the 15th day of February, 2012, through the 15th day of December, 2013, a period of thlrty days or
more in duration, in Bexar County, Texas, the defendant engaged two or more times in conduct that constitutes .
an offense under Section 20A.02--Trafficking of Persons against Gionna Smith and Brianna Howard; in that

1. The defendant knowingly trafficked Gionna Smith and through force, fraud or coercion, caused Gionna Smith
to engage in conduct prohibited by Section 43.02--Prostitution; and

* 2. The defendant knowingly received a benefit from participating in a venture that involved trafficking Gionna

Smith and through force, fraud and coercion caused her to engage in conduct prohibited by Section 43.02--
Prostitution; and

" 3. The defendant knowingly trafficked Brianna Howard, a child, and by any means caused Brianna Howard to
engage in or become the victim of conduct prohibited by Section 43.05--Compelling Prosfitution; and

“4. The defendant knowingly received a benefit from participating in a venture that involved trafficking Brianna
Howard, a child, and by any means caused Brianna Howard to engage in or become the victim of conduct
prohibited by Section 43.05—-Compelling Prostitution;

AGAINST THE PEACE AND DIGNITY OF THE STATE.

INDICTMENT — CLERK’S ORIGINAL





